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1.0  INTRODUCTION 
  
The Cabinet Secretary (CS) in charge of the National Treasury and Planning is mandated 

by Section 55 of the Retirement Benefits Act to make Subsidiary Legislation. 

Based on these powers, the CS made amendments to the Retirement Benefits 

(Occupational Retirement Benefits Schemes) Regulations through Legal Notice No. 88 

of 2019 in which the following proposals were made: - 

(a) That the distribution of reserve funds be made to exiting members where the 

Pension Scheme maintains a reserve fund; and 

  

(b) Where the reserve fund exists or is created, a maximum reserve cap of 5% of the 

Scheme Fund be maintained. 

 

(c) That whilst Regulation 19(5)(a)(ii) allowed a person who retires early to access 100% 

of their own contribution and 50% of the employer’s contribution; the new proposal 

was for the person to only access 100% of their own contribution but none of 

employer contribution until retirement age. 

 

Following these proposals, the Committee on Delegated Legislation that is created by 

the National Assembly under its Standing Orders and is mandated to scrutinize all 

Subsidiary Legislation considered the proposals. 

 

In particular, the Committee interviewed the Retirement Benefits Authority and in 

particular, took special interest in the memorandum to the Committee that was sent to 

it by a member of a Scheme who cited violations of his rights as a member of a Scheme. 

 

2.0 RECOMMENDATIONS  

The Committee observed that: - 

(a) There was insufficient public participation 
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(b) The CS did not provide a Regulatory Impact Statement 

(c) The Regulation made rights, liberties and obligation unduly dependent upon non-

reviewable decisions and insufficiently defined powers as most decisions would 

be made by pension fund managers. 

Subsequently, it was recommended that the National Assembly annuls the Legal Notice 
in entirety.  

The Report was tabled to the National Assembly on 12th November 2019 and the House 
adopted the Report of the Committee on Delegated Legislation to annul the Retirement 
Benefits (Occupational Retirement Benefits Schemes) (Amendment) Regulations, 2019 
(Legal Notice No.88 of 2019)  

This means that the position reverts to the previous position where members who leave 
employ (resign or change jobs) or who retire early will be allowed to access 100% of 
their own contributions and in addition they can also access 50% of their Employers 
contributions. Members who left service and received payments after 13th June 2019 
when Legal Notice No 88 was deemed to have come into effect can make successful 
claims to the withheld portion in addition to investment income 

In effect, only 50% of their Employers contributions will be held in the Scheme and 
accessed when the member reaches retirement age. 

The Retirement Benefits Authority through the CS may still introduce the preservation 
of Employers Contribution regulation once it satisfies the requirements on public 
participation and Regulatory Impact Assessment. 

However, the position now reverts to the status before the now annulled proposal and 
Pension Schemes need not amend their Trust Deeds and Rules.  

For more information or clarification on this alert, 
kindly contact us on the below address:- 

Simba & Simba Advocates     
6th Floor, Finance House, Loita Street 
P. O. Box 10312-00100 
Nairobi, Kenya 
T: +254 20 2219401/ 2221933/ 2241927 
+254 751603166/ 746622396 
www.simba-advocates.com 

      Chris Masitta 
E: chris@simba-advocates.com  

http://www.simba-advocates.com/
mailto:chris@simba-advocates.com
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EXTRACT OF THE REPORT OF THE COMMITTEE 
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EXTRACT OF THE HANSARD REPORT OF 12TH NOVEMBER 2019 
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